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Comparative Guide to Employment in the Financial Services Sector — Isle of Man

Overview

1,

What is the primary regulatory regime applicable to financial services employees in
your jurisdiction?

The Employment Act 2006 and the Equality Act 2017 prescribe general employment rights and
obligations for both employers and employees, including those in the financial services industry.

The Isle of Man Financial Services Authority (IoM FSA) is responsible for the regulation and
supervision of financial services providers in the Isle of Man. Among other things, regulated
financial institutions must comply with the rules set down by the IoM FSA in its Financial Services
Rule Book 2016 (as amended) (the Rule Book). The IoM FSA applies “fitness and propriety”
criteria to holders of certain key roles within a licence holder. This entails the IoM FSA assessing
an individual’s integrity, financial standing, competency and capacity to undertake the role.

The requirement for an individual to be “fit and proper” depends on the nature of the role rather
than their job title, but generally applies to key person or senior managerial roles (also known
as Controlled Functions), where the individual has significant influence or control over the
regulatory matters of the financial institution or to roles that have a bearing on the regulatory
objectives of the IoM FSA and its ability to meet them.

Engagement

2.

Are there particular pre-screening measures that need to be taken when engaging
a financial services employee? Does this vary depending on seniority or type of
role? In particular, is there any form of regulator-specified reference that has to be
provided by previous employers in the financial services industry?

There is a general obligation on employers in the Isle of Man to undertake legal working checks
to ensure that the prospective employee has the right to work lawfully in the Isle of Man.

In addition, financial institutions must take reasonable steps to ensure that individuals who
perform any regulated activity in the course of their employment, or under any contract with
the financial institution, are fit and proper for the tasks they perform, by providing adequate
training and supervision and (where necessary) undertaking additional checks. Where the
financial institution wishes to employ an individual in a Controlled Function, the financial
institution must carry out sufficient due diligence to satisfy itself that the candidate is fit and
proper to perform the proposed functions.

There are two types of Controlled Functions, those that require notification to, and acceptance
by, the IoM FSA and those that require notification only. In either case, the financial institution
is required to notify the IoM FSA of the appointment or intended appointment of certain key
roles at least 20 business days before the appointment takes effect. Where the Controlled
Function also requires acceptance, the financial institution will require the IoM FSA's consent
to the appointment of a prospective candidate to a particular role. It is recommended that job
offers in such circumstances are made subject to the written acceptance of the IoM FSA.

While the IoM FSA does not specify any particular pre-screening measures, it provides guidance
on the nature of the expected due diligence that it would expect a financial institution to carry
out, particularly where the individual will be undertaking a key role. Such due diligence includes
carrying out a professional body check (ie, any memberships held and if disciplinary action has
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been taken), capacity check?!, criminal record check, credit check and website checks. The
financial institution should also consider the individual's qualifications, training and
competency.

The IoM FSA may ask for evidence of the due diligence carried out by the financial institution
at any time, either remotely or during a supervisory visit.

The IoM FSA recommends financial institutions request a reference from the prospective
candidate’s current employer and previous employers covering, as a minimum, the past ten
years of employment.

3. What documents should be put in place when engaging employees within the
financial services industry? Are any particular contractual documents required?

As a matter of general Isle of Man employment law, employers must give employees written
particulars of their terms and conditions of employment within four weeks of them starting
work, pursuant to section 8 of the Employment Act 2006. This mandatory information includes
(but is not limited to) the names of the employer and employee; the date of commencement
of employment and the date when continuous service began for statutory employment rights
purposes; scale or rate of remuneration; hours of work; and holiday entitlement. Typically, a
written employment contract will contain the relevant information and satisfy these
requirements.

Financial institutions should also ensure that contracts of employment reinforce the
requirements of meeting and maintaining the employee’s “fit and proper” status.

4, Do any categories of employee need to have special certification in order to
undertake duties for financial services employers? If so, what are the requirements
that apply?

Yes, please see question 2.

Any individual performing a prescribed key role must be pre-approved by the IoM FSA and be
certified as “fit and proper”. The IoM FSA has issued detailed guidance for financial institutions
that set out the criteria that they normally apply in considering the fitness and propriety of
individuals who wish to undertake Controlled Functions. Appendix 2 of the guidance contains
a table setting out which Controlled Functions require consent and which functions are
notification only.

Guidance can be found here:
https://www.iomfsa.im/media/2464/requlatoryguidancefitnessandpropriety.pdf

5. Do any categories of employee have enhanced responsibilities under the applicable
regulatory regime?

Employees who carry out a Controlled Function will have a duty of responsibility to ensure
compliance with the financial institution’s ongoing regulatory requirements.

6. Is there a register of financial services employees that individuals will need to be
listed on to undertake particular business activities? If so, what are the steps
required for registration?

The IoM FSA maintains a public register of entities that are regulated by them. The register
lists the classes of regulated activity that the licence holder is authorised to carry out. However,

! For instance, does the individual have enough time to devote to the role when considering other roles held with
the regulated entity and other roles held elsewhere?


https://www.iomfsa.im/media/2464/regulatoryguidancefitnessandpropriety.pdf
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there is no prescribed list or public register for financial services employees that individuals
need to be included in to undertake regulated activities.

Non-disclosure agreements (NDAs)

7.

Are non-disclosure agreements (NDAs) potentially lawful in your jurisdiction? If so,
must they follow any particular form or rules?

Yes, non-disclosure agreements are potentially lawful in the Isle of Man. A contract of
employment may also contain confidentiality provisions for financial services employees.
However, a non-disclosure agreement or confidentiality clause would not (and could not)
prevent a financial services employee (or any employee) from making a protected disclosure,
(ie, a disclosure made by an employee where they reasonably believe there is serious
wrongdoing within the workplace (whistleblowing)).

A financial services employee may, furthermore, be subject to a legal requirement to disclose
information in certain circumstances that might override an NDA. For example, an individual
can be compelled to provide information by the IoM FSA during an interview, and such
compulsion will generally override an employee’s duties of confidentiality. Alternatively, an
individual can be subject to a requirement to disclose information in the context of legal
proceedings (eg, by court order).

Remuneration and training

8.

Are there any specific rules relating to compensation payable to financial services
employees in your jurisdiction, including, for example, limits on variable
compensation, or provisions for deferral, malus and/or clawback of monies paid to
employees?

There are no prescribed rules relating to compensation payable to financial services employees
and any remuneration, bonuses or clawback will be a matter of contract between the financial
services employee and the financial institution. Inevitably, this will reflect what is typical in the
market for experienced, qualified, financial services personnel performing the role for which
they are applying or are currently carrying out.

Are there particular training requirements for employees in the financial services
sector?

The IoM FSA’s "“Training and Competence Framework” sets the minimum standards that must
be achieved by individuals working in the financial services industry. The framework sets out
the IoM FSA's expectations regarding competency, not only for employees who carry out a
Controlled Function (and who are subject to fithess and propriety criteria) but for all staff.

The framework is split into two segments: general training and competence requirements for
all staff; and training and competence expectations for Controlled Functions and Other
Functions — essentially additional expectations for individuals undertaking or aspiring to
undertake certain Controlled Functions or other designated functions.

The IoM FSA also sets requirements concerning continuing professional development (CPD) for
different types of regulated entities and staff at different levels. For example, Rule 8.5 of the
Rule Book specifies that directors and key persons within a licence holder must undertake a
minimum of 25 hours of relevant CPD per year or meet the level prescribed by their professional
body (where higher). There are further CPD requirements on individuals who provide
investment advice to retail investors.

Even absent a prescribed minimum level of CPD, the IoM FSA believes that ongoing training
and CPD for all financial services staff and officers is good practice. Such training and CPD
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should be relevant to the role of the individual and take account of new developments (ie,
changes to tax legislation, new regulatory requirements and new products).

Culture & Conduct

10.

11.

12.

Is there a particular code of conduct and/or are there other regulations regarding
standards of behaviour that financial services employees are expected to adhere
to?

Yes, financial institutions are required to comply with the rules and standards of conduct as
set out in the Rule Book (as a minimum).

Financial institutions must notify the IoM FSA of any departure or intended departure of an
employee who undertakes a Controlled Function within ten business days. Furthermore, where
a financial institution discovers an event which may lead to a final warning being given to, or
other serious disciplinary action being taken against, any of its employees, the financial
institution must inform the IoM FSA within ten business days. The notice must specify the
event, and the name of the employee where the employee holds a Controlled Function or is a
“key person”. Where the employee is not a “key person” and does not hold a Controlled
Function role, the financial institution is not required to inform the IoM FSA of the name of the
employee unless — following an investigation — the employee is given a final warning or other
serious disciplinary action is taken (in which case, the financial institution will have to inform
the IoM FSA of the employee’s name at that point).

Are there any circumstances in which notifications relating to the employee or their
conduct will need to be made to local or international regulators?

Yes, please see question 10.

Financial institutions in the Isle of Man are required to comply with various statutory
requirements. Breaches of those statutory requirements impose an obligation on the relevant
entity to self-report to the IoM FSA. While ordinarily, businesses will endeavour not to supply
information about individuals within the business to the regulator as part of this reporting, from
time to time this may be necessary to comply with their regulatory obligations. Where this is
the case, usually the regulator will be asked to use their powers of compulsion to seek the
information rather than such information being given voluntarily. This is particularly the case
where the regulator may have formed concerns about an individual’s fitness and propriety and
wishes to investigate this further.

Regulators from other jurisdictions may use certain reciprocal agreements and reciprocal
enforcement legislation to seek information from the IoM FSA or more directly from a financial
services business. Where such requests are made, this may include information about individual
employees (ordinarily those exercising Controlled Functions). However, any mechanism for
reciprocal enforcement or exchange of information is subject to scrutiny and such information
would normally only be offered by an employer under compulsion.

Are there any particular requirements that employers should implement with
respect to the prevention of wrongdoing, for example, related to
whistleblowing or the prevention of harassment?

Yes, from 1 January 2017 financial institutions must have an internal whistleblowing
policy in place. Financial services employees are encouraged to first raise issues with
their employer. However, employees may also raise serious concerns with the IoM FSA
if they remain unsatisfied at the end of the employer’s process.

Under employment legislation, if an employee is dismissed because they have made a
“protected disclosure” (ie, blown the whistle), that dismissal is automatically unfair.
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Compensatory damages for whistleblowing are uncapped in the Isle of Man Employment
and Equality Tribunal.

While there is no sector-specific guidance on harassment in the workplace, all employers
have a legal duty to ensure that employees are not harassed at work (this would extend
to bullying and being subjected to discrimination). Failure to have and enforce
appropriate policies on bullying and harassment is likely to impair any defence that the
employer may raise to a legal claim because it will not be able to show that it took “all
reasonable steps” to prevent such acts.

Termination & Restrictive Covenants

13.

14.

Are there any particular rules or protocols that apply when terminating the
employment of an employee in the financial services sector, including where a
settlement agreement is entered into?

Terminating an employee’s employment must occur in accordance with the terms of their
contract, otherwise the employer risks a claim for wrongful dismissal.

Additionally, financial institutions have certain notification obligations to the IoM FSA as
outlined in question 10. Where a settlement agreement is entered into in respect of the exit of
an employee and a factor in their departure is a disciplinary issue, the IoM FSA will usually
wish to know the terms of, and circumstances leading to, the settlement agreement. In
particular, the ToM FSA will want to understand whether the reason for the termination was a
systemic failure on the part of the financial institution or an issue with the individual and their
capability or conduct. The settlement agreement cannot prevent an employee from making a
protected disclosure and must not require the employee to warrant that they have not made
a protected disclosure.

Are there any particular rules that apply in relation to the use of post-termination
restrictive covenants for employees in the financial services sector?

The IoM FSA does not regulate the use of post-termination restrictive covenants for employees
in the financial services sector. Post-termination restrictive covenants will be a matter of
contract and will typically include non-compete, non-solicitation and non-dealing restrictions.
These are subject to the same common law rules on interpretation and enforceability as in any
other sector. Restraint of trade provisions are, in principle, contrary to public policy as a result
of which it is for the employer to justify the length and scope of the restrictive covenant and
show that it goes no further than necessary to protect its legitimate business interests. If a
restraint is considered to be excessive, the courts will not generally rewrite or modify it to make
it enforceable and, therefore, the whole of a defective covenant could fall away or be of no
effect.



